Dismissal on the grounds of retirement - March 2008


Introduction

This factsheet concerns the particular issue of employees who are dismissed by their employer on the grounds of retirement at the age of 65.

New age discrimination legislation was introduced in October 2006, partly to implement a European Directive, making it unlawful to discriminate against an employee on the grounds of their age.  However, under the regulations an employer is allowed to dismiss somebody aged 65 or over when the reason for dismissal is retirement.  

These particular regulations are now subject to legal challenge.  This factsheet is intended to clarify the situation and offer advice to members who may be effected.  

For a full factsheet covering the wider issues of age discrimination please visit this web page: http://www.unison.org.uk/acrobat/B2525.pdf
What are the current regulations on dismissal due to retirement?

The Employment Equality (Age) Regulations set out detailed procedural requirements that must be fulfilled before employment can be terminated by reason of retirement.

The regulations state:

· Employers must inform the employee of their intended retirement date (and of the right to request not to retire) at least six months before the retirement date. 

· An employee who has been notified of this right and wishes to request not to retire must do so in writing at least three months – but no more than six months – before the intended retirement date. 

· The request must specify whether the employee wishes to continue working indefinitely or for a stated period. 

· Employers have a duty to consider all requests not to retire.

· If an employer decides to allow the employee to continue working, they are required to write to the employee setting out whether they will be allowed to continue working indefinitely, or for a stated period. 

· The age regulations do not require an employer to give a reason for a refusal to grant an employee's request to continue working. 

· An employee has the right to appeal a decision not to be allowed to continue working and, if they do so, the employer is required to arrange an appeal meeting.

Put simply, any dismissal by reason of retirement from the age of 65 is not unlawful according to the Age Regulations, as long as the employer gives notice to the employee in accordance with various specifications.  

The legal challenge 

Whilst the regulations outlined above show the current position in relation to UK legislation, the position has been complicated by a challenge in the courts.  In December 2006, Heyday, an Age Concern related organisation, applied for a judicial review of the legislation.  This means that they were legally challenging the basis of the Government’s implementation of the European Directive and in particular the retention/creation of a mandatory retirement age of 65.  

After a lengthy delay while the parties agreed the terms of reference, a High Court Order was eventually made on 24 July 2007 referring a number of questions to the European Court.

This application has implications for all employees who have been forced to retire against their wishes since 1 October 2006.  If the European Court of Justice agrees with the Judicial Review Application, then the regulations are likely to be amended to comply with their interpretation.  This would have the following effect:

· An employer would not be able to force people to retire at 65.  

· Any employees over 65 who have been forced to retire since October 2006 could have claims for age discrimination  and unfair dismissal.

Any claims will have to be stayed until the outcome of the referral to the European Court of Justice.  It is unlikely that there will be any news from the European Court until 2009 

Advice to Branches

Branches may find that members are approaching them for legal advice and assistance in relation to their employers attempt to dismiss them once they have reached the age of 65, even if they have requested the right to continue working.  Given that the law is currently in a state of flux, branches are advised to refer the issue to their regions, who will raise queries directly with the Employment Rights Unit at Mabledon Place.

In some instances, it is appropriate for UNISON to lodge protective proceedings citing Unfair Dismissal and Age Discrimination until such time as the European Court of Justice rules on the question of whether or not the UK Government’s implementation of the Regulations is indeed lawful.

Protective proceedings are a way of protecting a member’s right to take future legal action, but delays that action whilst an issue such as this is being resolved in a higher court.  

This issue is likely to cross all Service Groups and branches are therefore advised to make sure that any queries are raised with their Region as a matter of urgency, so that members can be given the appropriate advice before limitation issues arise.

For Unfair Dismissal and Discrimination cases, the limitation period is three months from the date of the act complained of.  In most cases, this will be three months from the effective date of termination. 

Queries in relation to this issue can be addressed to Deborah Alexander at the Employment Rights Unit on 0207 551 1699.

Further information 

For a full factsheet covering the wider issues of age discrimination please visit this web page: http://www.unison.org.uk/acrobat/B2525.pdf
Government advice on age discrimination regulations can be found here: http://www.direct.gov.uk/en/Employment/Employees/DiscriminationAtWork/DG_10026429
Working together 

If you have a workplace agreement on retirement age, UNISON wants to know about it.  By sharing information your branch can help the union to spread best practice, identify obstructive employers and monitor the implementation of employment rights. This information will then be entered on to Bargaining information system to help provide a more detailed picture of conditions in the workplace.  
Send your agreements to Bargaining Support Group is: 1, Mabledon Place, London, WC1H 9AJ, or e-mail bsg@unison.co.uk
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